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RECENT LEGAL LITERATURE 



Firb Insurance as a Vaud Contract in event of fire and as affected by 
construction and waiver, estoppel, and adjustment of claims there- 
under, including an analysis and comparison of the various Standard 
Forms, all reduced to rules with the relevant statutory provisions of 
all the states. By George A. Clement, of the New York Bar, Editor 
of Fire Insurance Digest, Probate Reports Annotated, and the New 
York Annotated Code of Civil Procedure. New York : Baker, Voor- 
his & Company, 1903, pp. xcviii, 637, 8vo. 

The plan of this work is rather unique. It omits all consideration of the 
making of the contract, of the avoidance thereof prior to a fire, and proceeds 
upon the assumption that a valid contract of Fire Insurance exists, and that a 
fire has occurred. Starting from this point, it undertakes to discuss the 
respective duties of assured and insurer in executing the policy stipulations 
and adjusting the loss ; the liability of the insurer as affected by the location 
and description of the insured property, and the exemptions, exceptions and 
limitations of the policy; appraisals, proofs of loss, repairing and replacing, 
apportionments, subrogation, limitation of actions and waivers or estoppels. 
The contracts discussed are the standard forms. The statutes are those relat- 
ing to the subjects of the text. 

We find the usual tables of contents, cases cited, and a fair index. 

The subjects discussed are fully covered in the standard text-books. The 
reduction to rules is in no way novel. It is the starting point which makes 
the work unique in insurance literature, and adapts it to the use of insurance 
agents and adjusters rather than to lawyers. The latter, however, will find 
this work a valuable addition to their working tools. 

The citations are up to date, so far as the writer discovers. The work is 
deserving of commendation for the care evidently taken in its preparation. 
The cases cited have been read, the points decided painstakingly collected and 
collated, and generally well stated in the so-called rules. 

Some minor errors may be noted. Kortlanderv. Elston, p. 23, Rule 8, is 
cited as 2 C. C. A. 557. It should be 657. Phenix Insurance Company v. 
Luce is cited, Rule 14, p. 129, as Phoenix Insurance Company v. Luer. In 
fact, all through the work, including the Table of Cases LXXXI to LXXXII, 
the author fails to distinguish between Phenix Insurance Company, of Brook- 
lyn, and the Phoenix, of Hartford. In Rule 18, p. 99, is a specimen of bad 
grammar, the responsibility for which can probably be laid at the door of the 
proofreader. In Rule 84, p. 184, is an evident misprint of "impartiality" for 
"partiality." 

The serious criticism of this work is that the author has attempted the 
impossible. So long as courts continue as vacillating in their decisions on 
insurance law as they have been in the past, the reduction to rule of the points 
decided is and will remain impossible. 

Nearly every state has one or more decisions which the others refuse to 
follow. While this conflict of authority continues, we can only state the rule 
of each jurisdiction ; no general rule can be formulated. 

That this is true the author shows by many times stating a rule based on 
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authorities from a single state, and shortly afterwards stating some qualifica- 
tion or different rule on the same subject based on decisions from other states. 
For example, Rule 9, p. 94, states the rule as to "cash value" not exceeding 
"what it would cost the assured to replace." Rule 10, immediately following, 
states a different rule on the same subject which is applied in Pennsylvania 
only. 

Rule 3, p. 139, as to appraisals being conditions precedent, omits all refer- 
ence to the leading case of Phenix Insurance Company v. Chippewa Lumber 
Company, 80 Mich., 116; and Rule 27, on p. 154, states that the provision as 
to appraisals does not apply to property totally destroyed. Certain exceptions 
are noted, among which should be, but is not, the Michigan rule enunciated 
in the case last cited. Rule 28, p. 155, is totally opposed to Rule 27, p. 154. 

Nowhere does the impossibility of reconciling the conflicting decisions of 
various jurisdictions appear more marked than as to the conduct of appraisals 
and appraisers. Vide Rules 32 to 58, pp. 158 to 172. Rule 47, p. 224, states 
"An adjustment or agreement as to the amount of the loss waives notice and 
proofs of loss." This rule is based on a single Missouri case. It is almost 
elementary that such is not the law in the majority of the states. 

In the matter of apportionment of blanket and specific policies, the same 
failure of rule is apparent. 

In dealing with this subject, courts have applied five different rules : 

1. The Standard Policy rule, which makes the blanket insurance pro rate 
with the specific, according to the face of each. Page v. Sun Fire Office, 20 
C. C. A., 397. 

2. Others make the blanket policy first pay pro rata the loss not covered 
by the specific insurance, and then the unconsumed portion of the blanket 
insurance is made to pro rate with the specific policy. Cromie v. Insurance 
Company, 15 B. Mon., 422; Anglerodt v. Insurance Company, 31 Mo., 593. 

The writer once had a case in which there were two classes of specific pol- 
icies and a lot of blanket policies. In that case the application of this rule 
worked out, two different results, thousands of dollars apart, depending on 
which set of specific policies was dealt with first. 

3. Make the blanket insurance specific by dividing it between the specific 
classes pro rata to the sound value of the insured property in each specific 
class at the time of the fire. Blake v. Insurance Company, 12 Gray, 265 ; 
Ogden v. Insurance Company, 50 N. Y., 388; Barnes v. Insurance Company, 
9 Fed. Rep. 813. 

4. Make the blanket insurance specific by dividing it among the specific 
pro rata to the loss in each specific class. Mayer v. Insurance Company, 18 
I. L. J., 156; Chandlery. Insurance Company, 41 Atl. Rep., 502. 

5. Two states hold that blanket policies are not "other insurance" with 
specific policies and do not pro rate at all. Insurance Company v. Loney, 20 
Md., 20; Exchange v. Insurance Company, 183 Pa. St., 366. 

The correct rule would seem to be to follow the contract. But when courts 
refuse to do that, and construct such arbitrary rules as those enunciated above, 
the impossibility of enunciating general rules becomes a matter of demonstra- 
tion. 

Notwithstanding all this, this work is a distinct and valuable contribution 
to insurance literature. 

Mark Norris 

Grand Rapids, Michigan 



